
BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2006-327-WS

February 6, 2009

Office of Regulatory Staff,
Petitioner,

V.

Wyboo Plantation Utilities, Inc.
Re ond nt

) EXPLANATORY BRIEF
) AND JOINT REQUEST
) FOR SETILEMENT
) CONFERENCE

The South Camlina Office of Regulatory Staff ("ORS")and Wyboo Plantation Utilities,

Inc. , ("Wyboo" or "the Company" ) (collectively "the Parties" ) pursuant to 26 S.C. Code Ann.

Regs. 103-829, the Settlement Policies and Procedures of the Public Service Commission of

South Carolina ("the Commission" ), revised June 13, 2006, and other applicable statutes, rules

and regulations, hereby file this Explanatory Brief and Joint Reqtunt to establish a settlement

conference in the above-captioned pmceeding and for appmval of the Settlement Agreement. In

support of this Joint Motion, the Parties state ss follows:

l. On or about October 20, 2006, the ORS filed a Petition regarding the Company's

collection of unauthorized charges and then filed an Amended Petition on December 28, 2006

requesting that the Commission open a docket and that notice be provided to Wyboo customers.

2. Pursuant to S.C. Code Ann. Section 58-4-50(AX2) and (5) ORS has certain duties and

responsibilities to make inspections, audits and examinations and to investigate complaints.

3. ORS examined the books and records of the Company relative to the issue of whether the

utility was assessing rates and charges not authorized by this Commission.



4. The Commission pursuant to S.C. Code Ann. 8 58-5-210 (1976) is vested with tbc power

to supervise the rates and service of the public utility.

5. ORS and Wyboo are the only pmties of record in the above-captioned docket.

6. Following extensive discussions concerning the issues in the abovewaptioned

proceeding, Wyboo has determined that its 'nterests, and ORS bas eetermined that the public

interest, would best bc served by stipulating to a comprehensive settlement of all issues pending

in the above-csptioned pceeding. The~detailing tbe tenne and conditions of the

settlement is provided ss Attachment "A".

7. Unlike other settlement agrmsnents presented to this Commission, counsel for each Party

negotiated the pmvisions of this Seutenumt Agreemeat simply by applying a 50/50 ratio of

responsibility to the remaining outstaning balance of unauthorized charges identified by ORS.

Exhibit One to the Settlement Agreement identifies the customer, the type of charge, the amount

of the unauthorized charge, and whether the amount was refunded, credited, waived or remains

outstanding.

8. Virtually all of the unauthorized charges that have not been waived, refunded, or credited

are the water and sewer tap fees. On November 7, 2008, the Company filed a Motion for

Approval of the Water Fee, Nunc Pro Tune arguing that customers received the benefit of the

taps and that tbe Commission should apply the water and sewer tap fees established in Onler No.

2007-138 dated February 26, 2007. ORS file a Response to the Motion arguing that rates cannot

be applied tetmactivety citing prior S.C. Suturme Court case law. Each Pmty reserves its rights

to continue to assert its position on these issues if the Commission does not approve this

Settlement Agreement.



9. Subsequently, the Company filed for Commission appmval to transfer the utility to

another entity, which in turn intends to assign or has assigned the conuact to Clarendon County.

Both Parties agree that thc ratepayers' best interests lie with appmving the transfer which is

currently pending before this Commission in Docket No. 2008-445-WS. ORS filed a letter dated

December 17, 2008 requesting that the Commission require the Company to establish an escrow

account in the amount of $44,555.36. Pursuant to Order No. 2008-852, the Company established

an escmw account in the amount of $25,000.

10. Rather than continuing to litigate this matter at the expense of the Company and the State,

the Parties agreed to a settlement whereby the Company would pay half the outstanding balance

of unauthorized charges, i.e. $11,500.07.

11. In order to present the merits of the settlement agreement to the Commission, the Parties

jointly move that the Commission commence a settlement conference on February 11, 2009.

Counsel will be prepared to answer any questions that the Commission may have with regard to

the Settlement Agreement terms and conditions.

12. The Parties jointly request that the Commission allow the Parties to deviate &om the

procedures set forth by the Commission for approval of Settlement Agreements in this instance

and permit counsel to present the Settlement Agreement and respond to any questions. If the

Commission requires information that counsel is unable to provide, the Parties intend to have

their clients (or their authorized representatives) available at the Conference.

13. The Parties submit that the Settlement Agreement pmduces a fair and reasonable

outcome from what has been a lengthy and contentious dispute. The Parties request that the

Commission grant its approval of the Settlement Agreement as being in the public interest.



WHEREFORE, having fully set forth their Explanatory Brief and Joint Motion, the

Parties request that the Commission I) permit the Parties to present the merits of the settlement

agreement on February 11, 2009, and 2) issue an order appmving the Parties' settlement

agreement as just, fair and reasonable.

[SIGNATURES ON FOLLOWING PAGE}



WE SO MOVE:

Representing tbe Office of Regulatory Staff

Nanctte S.Edwards, Esquhe
South Carolina Office of Regulatory Staff
1401 Mein Street, Suite 900
Columbia, SC 29201
Phone: (803) 737-0575
Fax: (803) 737-0895
E-maih nsedwar(GregsteKsc. gov

WE SO MOVE:

Representing Wyboo Plantation Utgtties,
1 sad rk gl

C

Richard L 'tt, uire
Austia gr Rogers, P.A.
508 Hampton Street, Suite 300
Columbia, South Carolina 29201
Phone: (803) 256-4000
Fax: (803) 252-3679
Email: rtwhitt(GAustinRogersPA. corn



ATTACHMENT A

BEFORE

THE PUBLIC SERVICE COMhHSSION OF

SOUTH CAROLINA

DOCKET NO. 200&327-WS

February 6, 2009

Office of Regulatory Staff,
Petitioner,

V.

Wyboo Plantation UtiTities, Inc.
Res nde t

)
)
) SETTLEMENT AGREEMENT
)

This Settlement ~ is made by and between thc South Camlina Oificc of

Regulatory Strdf ("ORS") and Wyboo Plantation Utilities, Inc. ("Wyboo" or "the Company" )

(together referred to as the "Parties" or sometimes individually as "Party").

WHEREAS, the ORS filed a Petition with the Commission on October 20, 2006,

regarding the Company's collection of unauthorized charges and then filed an Amended Petition

on December 28, 2006;

WHEREAS, the South Carolina Public Service Commission ("Commission" ) pursuant to

the provisions of S.C. Code Ann. 0 58-5-210 (1976) is vested with the power to supervise the

rates and service of the public utility;

WHEREAS, Commission Regulations 103-502.8, 103.502.10, 103-503, 103-702.12, 103-

702.13, and 103-703 require Commission approval of the Company's rates and charges;

WHEREAS, ORS examined tbe books and records of the Company rclativc to the

mattem raised in the Petition and, in connection thmuvrith, bas mqucsted of and received fium

the Company additional documentation;



WHEREAS, tbc Parties have varying legal positions rcganfing tbc issues in this case;

WHEREAS, both Parties submitted prc-filed testimony in this case;

WHEREAS, the Company filed a Motion for Approval of Water Fcc, Nunc Pm Tune

arguing that the consumers that were charged a water and sewer tap fee mceivcd thc benelit of

having the tap;

WHEREAS, ORS filed a Response to the Motion arguing that the water tap fee was not

appmved by the Commission and in some insumces a sewer tap fec in excess of that appmved by

the Commission was assessed;

WHEREAS, upon Application by the Company that it intended to transfer the utility to

Clsrendon County, the Commission pursuant to its Order 2008-852 dated December 30, 2008,

in Docket No. 2008-445-WS required the Company to hold $25,000 in escmw &om the pmcecds

of the closing;

WHEREAS, following the submission of prcfiled testimony and the filing of the Motion

and Response, the Panies engaged in discussions to determine if a settlement of the issues would

be in their best interests and in the case of ORS, in the public interest;

WHEREAS, following those discussions the Company bas determined that its interests

and ORS has determined that the public interest would be best served by stipulating to a

comprehensive settlemcat of all issues pending in tbe above-captioncd case under the terms and

conditions set forth herein;

NOW, THEREFORE, the Parties hereby stipulate and agree to thc following terms,

which, if adopted by the Commission in its Order, will result in a refund to those customers

identified by ORS as having paid a rate higher than that appmved by the Commission.



1. The Parties stipulate and agree that $11,500.07 shaU be deducted fmm the

$25,000 currently held in escrow. This figure represents 509s of the outstanding balance of

unauthorized charges. The remainder wss either returned, credited, waived, or escheated to the

State. Exhibit One to this Settlement Agreement pmvides a breakdown of the status of the fees

and charges by customer. ORS identified the customers that were overcharged, in ORS' opinion,

fmm the books and records produced by tbe Company covering the period of 2002-2006.

2. The Parties agree to a settlement of 5IP/s of the remaining balance because the

amount represents a balance between the benefits the consumers received by having a water tap

and a penalty to the utility for assessing charges that were not appmved by the Commission. The

vast majority of the remaining balance concerns the water and sewer tap fees.

3. The Parties also agree that Mr. Richard Whitt, counsel for the Company, shall

establish a trust account to return the monies fiom this Settlement to those customers identified

in Exhibit One in the amount of 50/o of the identified claim. Customers listed in Exhibit One

will be sent a refund check by U.S. first class mail using the address information maintained by

the Company. To the extent the funds cannot be returned to the customers identified in Exhibit

One, those monies shaU escheat to the State. Mr. Whitt shaU provide updates to ORS as to the

status of the return of the monies and sbafi retain su%cleat documentation to enable ORS to

review and certify to the Commission that tbe funds have been returned or escheated to the State.

The Parties shall jointly file an update to Exhibit One with the Commission identifying the final

status for each account.

4. ORS shall review and examine the documentation demonstrating that the monies

have been returned or escheated to tbe State and sbafi provide to the Commission a report

independently certifying completion of the return



5. Should a customer of the Company who was not identified in Exhibit One file a

complaint with the Commission regarding payment of an unauthorized charge that was thc

subject of this docket, any such complaints will bc addmssed in a separate docket. Mr. Wrigley

has agreed to personal jurisdiction. See Exhibit Two.

6. ORS is charged by law with the duty to represent the public interest of South

Carolina pursuant to S.C. Code 8 58-4-10(B) (Supp. 2007). S.C. Code 8 58-4-10(B)(1)through

(3) reads in part as follows:

. . . 'public interest' means a balancing of the following:

(I) concerns of the using aad consuming public with respect to
public utiTity services, reyudless of the class of customer,

(2) economic development and job attraction and retention in

South Camlina; and

(3) preservation of the financial integrity of the State's public
utiTities and continued investment in and maintenance of
utility faciTities so as to pmvide reliable and high quality
utility services.

7. The Parties agim to advocate that the Communa accept and appmve this

Settlement Agreement in its entirety as a fidr, reasomble and full resolution of the above-

captioned pmceeding and to take no action inconsistent with its adoption by the Commission.

The Parties further agree to cooperate in good faith with one another in recommending to the

Commission that this Settlement Agreement be accepted and appmved by the Commission.

The Parties agree to use reasonable efforts to defend and support any Commission order issued

appmving this Settlement Agreement and the terms and conditions contained herein.

8. If the Commission should decline to appmve the agreement in its entirety, then

any Party desiring to do so may withdraw fiom the Settlement Agreement without penalty or

obligation.

9. This Settlement Agreement shall be in erpreted according to South Carolina law.



10. The above tenne and conditions fully represent the agreement of the Psrdes

hereto. Therefore, each Party acknowledges its consent and agreement to this Settlement

Agreement by affixing its signature or by authorizing its counsel to aiffx his or her signature to

this document where indicated below. Counsel's signature represents his or her representation

that his or her client has authorized the execution of the agreement. Facsimile signatures and e-

mail signatures shall be as effective as original signanaus to bind any party. This document

may be signed in co terparts, with the various signature pages combined with the body of the

document constituting an origioal and pmvable copy of this Settlement Agreement. The Parties

agree that in the event any Party should fail to indicate its consent to this Settlement Agreement

and the terms contained herein, then this Settlement Agreement shall be null and void snd will

not be binding on any Party.

SIGNATURE PAGES FOLLOW



WE AGREE:

Representing Wyboo Plantation Utgittes, lnc.
And Mark Wrigley

&WE
Richard L Whitt, Esquire
Austin & Rogers, P.A.
508 Hampton Street, Suite 300
Columbia, South Carolina 29201
Phone: (803) 256X000
Fax: (803) 252-3679
Email: rlwhitt@AustinRogersPA. corn

WE AGREE:

Representing the South Carolina Ofgce of Regulatory Statf

Nsnette S. Edwards, Esquire
South Caroliaa Office of Regulatory Staff
1401 Main Street, Suite 900
Columbia, SC 29201
Phone: (803) 737-0575
Fax. (803) 737-0895
E-mail: nsedwan@regstaff sc.gov
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Settle ent Agreement Exhibit T o

Wyboo Plantatlon UtIINes, Inc.
MAILING: PO BOX 2099 SHIPPING: 19 Broad Street

Sumter, SC 29151 Sumter, SC 29151
Office: 803-774-2010 FAX: (803) 774-2012

January 27, 2009

The Honorable Charles L A. Terreni
Chief Clerk and Administrator

The Public Service Commission of South Csmlina

101 Executive Center Drive
Columbia, South Carolina 29210

RE: ~ Application of Mark S.Wrigley for Appmval of the Sale of a Portion of the Assets of
Wyboo Plantation Utilities, Incorporated to Clarendon County

~ Docket No. 2008-445-WS

~ Commitment to Personal Jurisdiction

Dear Mr. Terreni:

In compliance with Order Number 2008-852, Issual in the above-referenced Docket and

referencing Docket No. 2006-327-WS, I offer the following.

I, Mark S.Wrigley ackaowledge that this Commission has personal jurisdiction over me

in Docket No. 2006-327-WS. I further arJmowfedge that the assets of Wyboo Plantation

Utilities, Inc. remains subject to Docket No. 2006-327-WS, until that Docket is resolved.

SWORN TO BEFORE ME this
29 day of January, 2009.

&I..S.I
Notary Public for S.C.
My Commission Expires ~oT-0 -aero

cc. Nanette S. Edwards, Esquire
Richard L. Whitt, Esquire



BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2006-327-WS

Petition of the Office of Regulatory Staff )
Regarding Wyboo Plantation Utilities, )
Incorporated's Collection and Charging of )
Unauthorized and Una roved Rates

CERTIFICATE OF SERVICE

This is to certify that I, Chrystal L. Morgan, an employee with the Office of Regulatory Staff,

have this date served one (1) copy of the EXPLANATORY BRIEF AND JOINT REQUEST in the

above-referenced matter to the person(s) named below by causing said copy to be deposited in the

United States Postal Service, first class postage prepaid and affixed thereto, and addressed as shown

below:

Richard L. Whitt, Esquire
Austin Ec Rogers, P.A.
Post Office Box 11716
Coliunbia, SC, 29201

February 6, 2009
Columbia, South Carolina

Chryst
' L. Morgan




